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Members of thes Roard Bate : May 30, 1979
Honorable William . Bennett
Honorable Richard MNevins
Bonoreble Czorge R. Reilly
Honorable Errnest J. Dronenburg, Jr.
Honorable Xenneth Cory

J. J. Delaney

. T

Participation in a Decision when Board Member
was not at the Hearing

There have been several instances, most recently| the
East Bay MUD hearings, where the question has arisen wheth
Board Member may participate in a decision when that Board
Member was not present at the hearing.

The general rule is that a member who was not at
hearing may participate in a decision if he has made a rea
effort to achieve a substantial understanding of the recor
The basis for this conclusion is stated in the case of Mox
U. S., (1936) 298 Us 468, 8 L. Ed. 1288:

"For the weight ascribed by the law to the
findings - Their conclusiveness when made
within the sphere of the authority conferred -
rests upon the assumption that the officer

who makes the findings has addressed himself
to the evidence and upon that evidence has
conscientiously reached the conclusions which
he deems it to justify. That duty cannot be
periormed by one who has not considered evidenc
or argument. There must be a hearing in a
substantial sense and to give the substance of
a hearing which is for the purpose of making
determination upon evidence, the officer who
makes the determination must consider and
appraise the evidence which justifies

them." 298 U.5. at page 481, 8 L. Ed. at
page 1295.

Although this case made the statement that "the one who decides
must hear" it is obvious that it approves a substitute for being
physically present at the hearing. In Morgan the court oyerturned
the administrative order because the oifficial neither heard nor
read the evidence.
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The California law iz in accord with tne llozgan case.
Coopar v. State 2oard of redical Bxzniners, (13550) 35 Cal., 28
247, states at .pagc 2403 :

"¥We conclude here that particirvation in a
decisicn by a Loard nmemter who has read

. and considered the evidence, or a trang-
cript thereof, even though he was not
physically present wiep tha evidence was
produced, does not violate the require-
nents of due prccess.”

In Allied Compensation Insurance Co. V. ;ndustrial Accident
Comnissioa, (45bl) 57 Cal. 2d 115, the Califerniz Supreae Court
stateu:

*The requirerent of a hearing may be satisiied
even thcugh nembers of thie ccanizsion 4o not
actually hear, or even read all of ths
evidence. Tiae obligation of tha panel nember
was to achieve a substantial understanding of
the record by any reasonable neanS.ees”

57 Cal. 24 at paces 119-120.

Given this conclusion, therso i3 a related rule of law
that, in general, pronibits the cuestioning of an adninistrative
official’s decision-maxing process, There is a strong presumstion
that official duties are regularly verforied (Evidence Coda
Section 664). Althoush this i3 a disrutadble nresurption (Le
Strange v. City of Terkeley, (1363) 21 Cal. App. 24 313), it
would e very ciliZicult outside of thez reccord to prove trat an
official had not acquainted himself with the evidence. This
presunption takes on almost a conclusive nature recause of the
difficulty of proof.

One casoe which did authorize the questioning of the
basis for decision was Citizens to Preserve Cverton Park V.
Volne, (1971) 401 U5 402, 5 L. Ld. <a 136, 91 5. Ct. 514. 1iowever,
this case involved the scituation where no findings were issuad
and held that possibly the oaly way to get at the reasons for
decision wvas to cuestion the official. The court stated:

"Where there are adninistrative findings
that were made at the sanme tice as th
decision...Thiere must Le a strong showing
of bad faith or immroper behavior before
such inquiry may Lo made." ¢01 US at 420.
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Here again the burden of prcof geems to ba substantial assuming
that inguiry =oay be rwade at all. This may be still an open
guoestion.

Another issue was brought up by the parties in the
E31UD hearing., 7The partica did not seem to consent o partic-
ipation by an absent remcer. Although such lack of consent =.y
be given serious consideration by a Zoard Member froa a practical
standpoint, it has no significant legal effect. The carticipation
of the absent Ecard Memker is an issue of law, due process, and
the parties cannot agree among themselves what due process
requires.

Another question vhich has arisen is the applicable
law when a Member's disgualification results in the inability
of the Board, or any comaission, to act. 7The ruls in California
is that when & quorun is present and ia the absence of governmental
regulation to tha contrary, it is the rajority of the number of
rexbers nocessary to constitute a quorum and not the majority ol
the total numiser present that is recuired to carry o cdecision or
action. When & quorum is not present, tha conly action whicih can
ba tzken is: to obtain a quorunm; to £ix the tine to which to
adjourn; to acjcurn; or to taka a recess.

Section 5001 of the Board's iearing Procedure Regrlations
provides that any thraa mexbers of the Roard shall constitute a
cuorun., A majority vote of the cuorun is reguired for all
decisions or acticns of the foard. (Cal. Adnin. Code, title 18,
§ 5001.) <hus, with four oerpbers present, one abstaining, two
voting "Ave® arnd onc voting “lio®, the motion would be carried.
Sinilarly, with threce nembers present, two voting "iye® and one
abstaining, the motion would te carried. (Cf. Xolert's Rules of
Order § 48.) In the case of [lartin v. Callincer, 25 Cal. App.
2d 435 (1533) involving an action taken oy tae council of a
general municipal corporation, tha court stated:

{siJhere there is a quorum present, and a
majority of the quorum votes in faver of

a proposition, it is carried, notwith-
standing an equal awnber ¢f refuse or fail

to vote; that in the absenca of governnental
regulation to the contrary. . . it is not

the nmajority of the whole number of members
present that is required, but only a majority
of the number of menbers necessary to
constitute a guorum. (Martin v. Sallincer,
supra at 437.)
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This decision was followaed Dy the Attorney Ceneral in 2 1969
opinion iavoiving an acticn cof the clty council of a general
law city: :

o o o A

tive vote of a rajority of those present
-and voting or, if mambers who are prescnt
abstain frcw voting, a rajority of the
nunker necgssarxy to constitute 4 quorum-~--—
assuming that, in ceither insctaance, a
quorum is present. (52 Ops. Cal. Atty.
Gen. 50.) : . '

General vrinciples of parliazentary procedure provida
that, in the absenca of a guorun, tih2 only business that can ke
transacted is to take reasures to obtain a cuorum, to fix thae
tixa to which to adjourn, to adjourn, or to take a recess
(Pobert's lules of Cxrder § 64). '
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